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Oval Peg in Round Holes

In many technology case we are confronted with 
cases of “first impressions.”

We are required to make oval pegs fit into round 
holes or we create new holes.
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Three Illustrative cases

AFP v. Google (the extent of copyright protection)

Viacom v. You Tube (DMCA massive infringement)

Tiffany & Louis Vuitton & Lancome & Hermes v. 
e-Bay (Trademark enforcement burdens-4 different cases-
US, France (2), Belgium)
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USA Laws

The USA has a few special statutes:

DMCA for copyright protection for the ISP

Communication Decency Act for defamation 
protection for ISP

Anticybersquatting Consumer Protection Act
to stop use of trademarks in URLs
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The larger question was: Is Google News a large scale 
copyright infringement.

v.

http://www.google.com/search?q=Mother%27s+Day&hl=en
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Issues:

Are headlines protectible?

Are reduced sized news photos protectible?

Are story leads protectible?

Are They unprotected short phrases?

Are the images covered by Kelly v. Arriba?

Are they only links?

Does Fair Use apply?

v.

http://www.google.com/search?q=Mother%27s+Day&hl=en
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v. 

In order to balance rights of copyright owners and needs of 
ISP the Copyright Act was amended adding Section 512 
- the DMCA.

The procedure provided for a notice  requirement and a 
take down procedure.

Does it work with 150,000 infringements?
Does You Tube fit under safe harbor?
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Five  Cases - Five Opinions

Tiffany & Co. – Burden on Trademark Owner
Tiffany v. eBay, No. 04 Civ. 4607 (SDNY July 14, 2008).

Louis Vuitton – Burden on eBay
Louis Vuitton v. eBay, Commercila Court of Paris (June 30 2008), General Docket No. 

2006077799.

Hermes  - Burden on eBay
Hermes v. eBay, Troyes High Court (June 4, 2008), Docket No.06/0264

Lancôme – Burden on Trademark Owner
Lancome v. eBay, Brussels Commercial Court (Aug.12 2008),Docket No. A/07/06032

Stokke – Burden on eBay
Hanseatisches Oberlandesgericht, Case No. 3U 216 06 July 24, 2008
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The issues are trademark which are not covered under DMCA.

What obligations does a “market place” have versus the 
trademark owner?

Does notice that up to 95% of Tiffany goods on change the 
equation?  284,149 reports from 2003-06

Five different courts have ruled two different points of view-
two for three against

The issue is proactive verses reactive.

Specific Knowledge versus General Knowledge

v.
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New Frontier – Pure Virtual

What if you never use a trademark in the real 
world?

Second Life is a complete virtual world, shops, 
money, banks, activities, etc.

SL is Linden Labs’ trademark

Minsky got a trademark for SLART for art sold in 
Second Life

Cross suits pending
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